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Tonn CAMERON, only: lawful Son to A} 
Alexander Cameron of Kinnaird; = 


AGAINST 


James Malin, ſecond: lawful Daughter to the de- 


| ceaſed James Malcolm, late of Jamaica, Merchant, 


Brother to the. deceaſed. ho TOO; Malcolm of: 24 
| Lochore... 1 ol 


HE Eſtate and Hobſe of K Mair, which belt d in 
leg erty to the Purſuer's Father, is ſituate within four - 
ve Miles of Latbriſt, where the Defender, her 
7 | / Mother and Siſter, have for ſome Years refided. * 
The Neighbourhood of the Parties, joined to Mrs Malcohn's - 
favourable Opinion of the Purſuer, brought natutally on a mu- 
tual Intercourſe of Viſits: fo that, during Härveſt 1754, the Pur- 3 
ſuer was pretty often at Lathriſk ; and the Defender, her Mother - 
and Siſter, were three ſeveral Times, that is, betwixt the Months 1 
of 75, "agncd and December 1754s at Mr Cameron s Houſe of - 9 3 


| Kinnaird. 
It alſo appears from: the Proof, to be noticed in the Sequel, 


Mrs Malcolm and the young Ladies were, to Appearance, rather -* | i 
more ſolicitous to improve this mutual Intimacy, than Mrs Ca- -"m 


meron, the Purſuer's Mother- in- law. What the Purſuer intends, | : 


is, That Mrs Molen J Viſits were more Roy" at Ine, © 1 4 
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than Mrs Cameron s at Lathriſe ; that The and her Daughters 


: ſaid longer on theſe Occaſions ; and particularly, at their laſt" 
"Viſit in the Beginning of December 1754, they ſtaid at Xinnaird 
from the Tueſday till the Wedneſday Se en- night thereafter, though 


Mrs Cameron was only once at Lathriſk. 


It is alſo in Proof, That when they came to Kinnaird. or re 


 tirhgd to Lathriſk, they allowed the Purſuer to ſend Horſes for- 
and with-them: That they permitted him the Honour to attend 


them back to Lathriſt. And it was on one of theſe Occaſions 


the Purſuer, as he grew fond of the Defender, made his Ad- 


dreſſes to her for Marriage, with the previous Approbation and 
Conſent of her other, who knew and encouraged the Court- 


829 * 
b ( 


= fine, they were married by the dereaſed Mr Foulls, Mioi- 
ſter of the Enghſh Chapel i in Edinburgh, at the Houſe of Mrs 
:Coſnan, Widow of the deceaſed John Coſnan, Secretary of the 
Salt-duties in Scotland. And though Mrs Malcolm was not pre- 


| ſent when the Ceremony was performed; yet ſhe declared her 


Conſent to the Miniſter immediately before, and, as ſoon as the 
Ceremony was over, came back to the Room, bleſſed the Pur- 
ſuer and his Wife, ſaluted them, and thanked the Miniſter for | 
the good Office he had performed, drank a Glaſs of Wine to 


the new-married. Couple, and to the Company; and expreſſed, 
in every other Part of her Behaviour, an entiie Salisfaction with 2 


what had then bappened. 
It now appears, the Defender, at the Time of her 8 | 


was twelve Years and ſix Months old; though, were her 
Growth. to be the Evidence of her Age, no Mortal but would 
have taken her to be atleaſt fourteen. The Purſuer was twenty 


one. And Mr Cameron, who had no other Child, being reſolved 


to ſend him to foreign Parts, to complete his Education as a Sur- 


| geon and Phyſician, it was underſtood and agreed, the Marriage 


ſhould not be conſummate, or made publickly known, till after. 
the Purſuer's Return, at the End of two or three Years. | 


Theſe being the Conditions agreed to by all Parties, * Bays 
ver 


EET)! 


"er tall no Suſpi icions of what has ſince n or that be 8 
-ſhould be _ in a Proceſs of this unhappy Nature; and never 


meant to offend the Mother of his Wife. But Ladics are ſome- 
times accuſed of being fickle, and Mrs Malcolm changed her 
Mind. The Purſuer, in e/tu amoris, preſſed for an inſtant Con- 
ſummation of the Marriage: And Mrs Malcolm, whoſe Affections 
Age has doubtleſs cooled, laid hold of that Circumſtance, to in- 
dulge a Fit of Paſſion, to accuſe the Purſuer as unworthy of her 
Daughter, ſince, as ſhe was pleaſed to expreſs it, he had no Ho- 
nour to keep his Word. 
It was to no Purpoſe for Friends, nay for his Wife, to in- 
terpole, or for the Purſuer to acknowledge his Error. Mrs 
Malcolm gave way to her Reſentment, allowed Nature its free 
Scope; and, after a reaſonable Share of Utterance, ſhe came 
back to herſelf, and to Appearance ſeemed paciſied; at-leaſt, it 
is in Proof, ſhe ſpent -the Remainder of the Evening, . with- 
out betraying any further outward Signs of Diſcontent. 
The Company continued together till about Twelve or One 
in the Morning, that Mrs Malcolm went home with the Defender, 
and her eldeſt Daughter Emilia; and the Purſuer, in reſpect of 
the Lateneſs of the Hour, walked by the Side of the Chairs, 
ſaw them ſafely: home, drank a Glaſs of Wine and Water in 
Mrs Malcolm Houſe ; and, having parted in good Humour, 
wiſhed to forget what had paſt, indulging. himſelf-with: the Pro- 
ſpect of his future Happineſs, now that he had Segained.: the Fa-\ 
vour of his Mother-in-law. © _ 
But whether'Mrs Malcolm apprehended ſhe had gone too o far, 
if not in witneſſing, at leaſt by. giving, her. Conſem to the Mar- 
riage in Preſence of Mr Fouls; by. ſaluting her Daughter and the 
Purſuer, upon her Return to the Room, ſo ſoon as the Cere- 
mony was performed; and by continuing in perfect good Hu- 
mour, till ruffled by the 3 of which Notice has been al- 
ready taken, without knowing the Opinion of thoſe Gentlemen: 
to- whoſe Care her Huſband: had intruſted his Children; and 


thought to make Amends, * going much further to the other 
Extreme, 
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erde. the Purſuer knows not. Bur, in FaQ, i it appears. ſhe.- 
very early hatched a Scheme, not only to deprive the Purſuer off. 
his Wife, but to make her Daughter a Widow, even before the 
Conſummation: And it was the more inexcuſable, that ſhe car- 
ried it on while ſhe pretended and preſerved Appearances with the: 
Purſuer and his Father's Family. 
A Criminal Information was preferred to the High Court of 
| Juſticiary, in her Name, againſt the Purſuer and his Father, as 
ilty of a forcible Marriage, aggravated with many horrid and”: 
black Circumſtances; and a Warrant of Commitment was de- 
manded againſt them both. IS 

Upon this Information, 1 Lordſhips were pleaſed to grant 
Warrant for taking a Precognition. Many Witneſſes were exa- 
mined; and the Purſuer deſires no ſtronger Evidence of the Ca- 
Jumny, or indeed the Barbarity of the Information, than what: 
appears from the Examinations which were then taken, though 
neither he nor his Father were preſent, or have to this Hour had 
Occaſion to ſee what they contain: But they know Facts are 
ſtubborn Things, and cannor be defeated. 

Theſe Proceedings obliged the Purſuer, in Self defence, and 
2 pere Vindication of ba Character, to bring a Proceſs of Ad- 
herence before this Honourable Court. His Wife has alſo brought 
| aCounter-proceſsof Declarator of Freedom at her Inſtance; which 
are conjomed, and have now depended fince March 175 5. 

' Your Lordſhips pronounced the uſual Interlocutor in ſuch 5 
Caſes; allowed a Proof, before Anſwer, to both Parties, of alt 
Facts and Circumſtances tending 0 inſtruet or diſprove the Mar- 
rige. 

5 5 Proof has been accordingly iow as either of the Parties 
jade ed to be material: And in order to a final Deciſion, your 
Lordſhiꝑs have ordained Parties mutually to inform. And this is 
offered on the Part of the Purſuer. 
In the Entry, it muſt ; be admitted, Proceſſes 1 this Nature af- 
ford no comfortable Proſpect of future Happineſs in the married 
Fate. The Purſuer's Affe on firſt led. * to make his Addreſſes. 
The 
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"The Manner in which theſe were received both by the Defender 
and her Mother, flattered his Hopes they might be happy; and 
he yet believes it would be fo, were his Wife left ro herſelf, and 
not withdrawn from her conjugal Duty by bad Advice. Though 
be it as it will, ſince Marriage is of divine Inſtitution, it cannot be 
diſſolved by the Agreement of Parties, or the Whim of a Parent; 
and, as the learned Author of the late Inſtitute of the Law well 
expreſſes, © does not receive the Meaſure of its Obligation from 
„their Arbitriment.” Ir is in Scripture called the Oath of GOD, 
and cannot be lawfully broke; therefore it is that the Purſuer 
has brought the preſent Proceſs, to eſtabliſh his own Innocence, 
and to defend the Integrity of his Wife. | 
Theſe general Obſervations being humbly premiſed, the Counſel 
for the Purſuer, and his Factor, he himſelf being abſent in his 
{Majeſty's Service, will be forgiven to ſay, it does not occur to 
them, upon the moſt narrow Examination of the Proof, where- 
in the leaſt Difficulty conſiſts 
They apprehend your Lordſhips have before you the plaineſt 
and the moſt convincing Proof, that has at any Time been 
brought of a diſpated Fact. | Or 
That the Purſuer and Defender were regularly married, in pre- 
ſence of unſuſpected Witneſſes, with the previous Knowledge and 
Conſent, and the after Approbation of the Defender's Mother: 
That they were drawn into the Marriage by no ſort of Deceit, 
or other Means, than ſuch as are uſually followed in all Court- 
ſhips, o/cula, or perhaps blanditie : That there was no Miſrepre- 
| ſentation of Circumſtances ; nor indeed could be, from the Vicinity 
of his Father's Eſtate to Lathriſk ; as it is impoſſible to preſume 
ſo ridiculous an Attempt, as to diſguiſe, in that Situation, the Cir- 
cumſtances of his Father, which muſt have been known, or 
might be ſo eaſily come at upon the moſt overly Inquiry. 
Nor was there any Reaſon to diſguiſe, as it does not occur an 
Inequality can be objected on that Score. The Marriage was, 
therefore, as all Marriages ought to be, the Conſequence of a 
free and deliberate Chaice, W by Conſent of the Parents of 
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the Parties, after a continued Se and the Famillaiiy of- 
ſeveral Months: And the Purſuer can have no Doubt, the Ho- 


nourable Judges will be of the ſame Opinion, and deccrn accor- 


ding to the Concluſions of the Purſuer's Libel. 

The Purſuer hall begin with ſtating the Evidence. be hn 
brought of the Courtſhip, Familiarity, and Marriage; 24%, The 
Objections which have been offered by Way of Defence againſt 
it; and, Jaſtly,. Shall fubmit to the Gout: a few Obſervations 
upon the Import of the Proof that has been adduced on the Part 


of the Defender. 


In the fir/? p lace, The firſt Acquairiance with any of the Pu : 


ſuer's Family, is proved to have begun at the Houſe of Dr Taylor, 
a neighbouring Gentleman, where Mrs Malcolm and her two 


* 


Daughters, the Purſucr's Father and his Lady, were viſiting at the 


fame time. Mrs Malcolm invited Mr Cameron to her Houſe, and 
in return of that Viſit, ſhe and her two Daughters came ſoon after 


2 5 


(4 


to wait of Mrs Cameron at Kinnaird, where ſhe ftaid a Night or - 


two: And from this Time, as Mrs Malcolm herſelf depones, 
There was an Interchange of Viſits betwixt the two Families.“ 


1 Purſuer then began to have an Affection for the Defender; 
and as he had Reaſon to believe it was mutual, fo it is confirm 


ed by the Proof, that they courted all Opportunities of bein 
e6gether ; that they di} not attempt to conceal their 3 
from their common Friends; thar, on the contrary, it was the 
Subject of common Obſervation in the Families, and was greatly 
encouraged by the Defender's Mother. The Servants evidently . 
perceived it. Nor is it poſlible in this Particular. to give a falſe - 
Solouring to the Proof. Fhe Defender is proved to have court- 
ed all Opportunities of ſhowing her Regard to the Purſuer. They 
fat always together, their Hands in one anothers ; they walked 


s * 


* 


together; and when they came to Cards, or other Amuſements, 


they joined their Stocks together; and as the Purſuer made no 
Secret of his Affections, the Defender gave no Room to doubt 
the well underſtood or knew his Meaning; and 7 at leaſt. ſhowed 


in 4his Particular, mulitia ſupplebat ætutem. 


/ 
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Mir Cameron, the Purſuer's Father, was the only Perſon from 
whom it was kept a Secret. He is proved to have been a conſi- 
derable Part of the Time in which the Codrtihip was carried on, at 
Edinburgh, and conſequently had no Opportunity to know thoſe 
witneſſes. "4:20 
The Purſuer apprehends it will be granted, that the Evidence 
he has adduced, is quite irreſiſtible, quoad the Intimacy betwixt 


Particulars, of which the reſt of the Family were daily Eye- 


Mrs Malcolm, the Defender, and him. And though the Defen- 


der ſeems to have forgot the Purſuer had made any Propoſals of 
Marriage to her, it will not weaken the ſtrong Preſumption that 
ariſes from the Facts that are clearly proved. At a certain Age, 
theſe Propoſals and Addreſſes are ſo frequent, that it is poſſible 
the Circumſtances may be forgot, or overlooked; but no body 
can prefume a Marriage, without a previous Propoſal, in the 
Caſe of a young Lady, ſuch as: the Defender, poflefled of Mo- 
deſty and Virtue. — "oF 

2dly, Mrs Malcolm, whoſe Oath is by no means partial to- 


wards the Purfuer, depones to the Purſuer's making his Pro 


fals to her for Marriage with her Daughter: That he told ber, 


he had, a great Affection for the Defender: That though he 
propoſed to go abroad, for finiſhing his Education; yet he want- 


ced to be ſecure of the Defender, by marrying her before he wert 
abroad: That the Deponent anſwered, That ſne could do nothing 

in that Matter, until ſhe acquainted Mr Grant of Datvey, and het 
Daugghter's other Friends; and if they werte pleaſed, ſhe would 


have no ObjcRion.. After this Teftimony, joined with the Proof of 
the preccding Intimacy, and mutual Fondneſſes, is it poſſible to 


doubt, that the Purſuer had made Propoſals of Marriage to the 


Pefender ? or can it be preſumed to have been unknown to Mrs - 
Malcolm? Her Anſwer is ſufficient to prove her Knowledge, 


and goes directly on that Suppoſal. She takes it for granted, 
as ſhe well might, the Motion was agreeable to her Daughter's 
Inclinations; and therefore confines her. Reaſon for a Delay- of 
the Marriage, to give her an Opportunity to inform Mr Grant 


of-- 


3 
of Dalvey, and her Daughter's other Friends, of the Propoſal. 
She declares her own Satisfaction with the Purſuer for her Son- 
- in-law, and takes occaſion to communicate the Propoſal to Mr 
| Thomſon her Brother-in-law ; who depones, ſhe (Mrs Malcolm) 
told him, the Purſuer had propoſed Marriage to her Daughter 
Miſs Jamie the Defender: © That the Witneſs having objected 
„ to her being too young, Mrs Malcolm ſolved the Objection, 
- © by ſaying, the Purſuer had propoſed to go abroad immediate- 
« ly after the Marriage, and would not touch the Defender for 
4 three Years.” The Witneſs alſo depones, Mrs Malcolm told him, 
the Purſuer was vaſtly fond of the Defender, and inſiſted the 
Marriage- ceremony ſhould be performed before he went abroad: 
That the Purſuer was to accompany her and her Daughters to 
: Edinburgh on the following Monday ; and that ſhe expected Let- 
ters from London, as the Deponent underſtood, from Mr Grant, 
one of the Defender's Tutors; which Letters would put an 
end to the Affair. And Mrs Thomſon, who is Mrs Malcolm's 
own Siſter, concurs with her Huſband. Tle Witneſſes depone 
to another Circumſtance, which alſo, in the Purſuer's humble 
_ Apprehenſion, ſhows what Lengths Mrs Malcolm was willing to 
go, in order to bring over her Friends to agree to the Marriage. 
Mr and Mrs Thomſon ſwear to her having told them, the Pur- 
-ſuer's Father was poſſeſſed of L. 500 a- year, and he himſelf had 
L. 3000 independent of his Father. But it is impoſlible to be- 
- lieve, this Miſrepreſentation of Circumſtances could have come 
from the Purſuer, or his Father. The Vicinity of Kinnaird to 
Lathriſt, and the Opportunities ſhe muſt hourly have had 
to know the reputed Rent of Mr Cameron's Eſtate, places the 
Abſurdity or Folly in too ſtrong a Light, for any Mortal to be- 
Jieve the Purſuer could have been the Author of that erroneous 
Account of his Father, or of his own Circumſtances.: But it 
ſurely heightened the Purſuer's Obligations to Mrs Malcolm, as 
having uſed what ſhe thought the molt prevailing Argument with 
the Defender's Friends. | 3 8 
But the Evidence of Mrs Malcolm's being previouſly acquaint- 


RE.  _ 3 
ed of the Purſuer's Propoſals of Marriage to her Daughter, is 
further confirmed by a Letter ſhe has exhibited upon Oath, and 
* Whereof a Copy is ſubjoined to the printed Copy of the Proof. 
It points out the Purſuer's Confidence in Mrs Malcom that ſhe 
was his Secretary in his Courtſhip to her Daughter ; and refer- 
ring to the laſt Converſation betwixt them, namely, at the Time 
he convoyed her and her Daughters to Gallowtoun, in their Way 
to Mr Thomſon's Houſe at Dy/art, begs of her not to mention a 
Word of what had paſſed to the Ladies; that is, to his Step- 
mother, Miſs Annie Cameron, or Mifs Caſuan, who were then at 
Lathriſk, in their Way to Edinburgh, | $23 
Theſe concurring Circumſtances are ſtronger than fifty Wit- 
neſſes, to convince every unbiaſſed Mind, Mrs Malcolm knew, 
and approved of his Propoſals ; and therefore it is impoſſible to 
believe her Daughter, who was principally concerned, ſhould be 
kept in the dark. And ſuch being the Caſe, is it poſſible to 
conteſt the Evidence of the Marriage being freely and volunta- 
rily formed betwixt the Purſuer and Defender, or that her Mo- 
ther conſented and approved of it, in the Manner that is depo- 
ſed by the deceaſed Mr Fouls, and all the other Witneſſes who 
were called to be preſent at his performing the Ceremony? 
The Purſuer is forry Mrs Malcoln's Oath ſhould, in thoſe 
Particulars that ſpecially relate to the Marriage, ſtand ſingle, and 
contradicted by the other Perſons who were then preſent, and 
were Eye and Ear Witneſſes to her Words and Behaviour on 
that Occaſion. But whether the Honourable Judges ſhall exa- 
mine the Proof by the Number, or Weight of the Witneſſes; 
whether they ſhall judge upon the moſt probable Preſumption, 
taking under their Eye the previous Circumſtances to which Mr 
and Mrs Thomſon depone ; or what is admitted by all the Parties, 
viz, that Mrs Malcolm haſtened her Journey to Edinburgh, fo 
as to make her Time anſwer to Mrs Cameron's, or that Mrs 
Malcolm and her Daughters ſuffered ſo many of the Company 
to ſet out before them from Lathriſt, upon the Morning of the 
16th December, waiting for the Purſuer to attend them; it is 
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impoſſible to heſitate in giving Judgment in terms of the Pur- 


ſucrs . EX N V 
The Marriage is proven to have been deliberately gone into; 
and rather in à more public Manner than was conſiſtent with 


their previous Scheme of keeping it ſecret. Mrs Malcolm ſaw 


the Miniſter; and, upon his Queſtion, acknowledged the Defend- 
er was her Daughter, and that ſhe freely conſented to the Mar- 
riage. The Defender ated with Modeſty, but with no unuſual 
Reſerve : She gave her Hand to the Purſuer; made the Reſponſes 


in the Office, as Mr Foals directed: She received her Mother's 


Congratulations, and thoſe of the reſt of the Company, with 
ſeeming Complacency and Satisfaction; and, as the Witnefles 
depone, behaved very cheerfully, and without any Force or Con- 
ſtraint, during the Performance of the Ceremony; and her ſubſcri- 
bing the Martiage- lines; which the Honourable Judges are pray- 
ed to examine, as the beſt Anſwer that can be given to the Pre- 

tence, That the Defender's Hand was led at ſubſcribing her 
Name. She is proved to have mediated to pacify her Mother 
in the Purſuer's Behalf; to have expreſſed no Antipathy againſt the 
Confummation'of the Marriage; before the Ceremony, to have ſat 


upon the Purſuer's Knee; to have owned, in preſence of her Mo- 


ther, that ſhe gave her Confent to take him for her Huſband; 
and, by the whole of her Behaviour, to have convinced thoſe 
who were preſent, the Marriage was no Surpriſe upon her.. 
About Twelve or One o Clock, the went home in the ſame 
good Humour; the Purſuer's Father handed her into the Chair 
with Mrs Malcolm; and Allan Furgquburſon the Chairman, who 
had Hghted Get yp-Siairs, depones, The Parkuer was perfectly 
— ⁰¶ . 
And Aune Fohnſton, Mrs Malcalm's Maid, concurs; and adds, 
That, in a few Minutes after they had come home, the lighted 


the Purſuer down Stairs, and did not obſerve he was any wiſe 


touched with Liquor: That, upon Mrs, Malcalm's: coming home, 
the Purſuer waited upon her and her Daughters into the Dining- 


zoom : That Mrs Malcdlm and he behaved to one another in a 


very 
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very eaſy and mannerly Way, as uſual; and that ſne ohſerved a 
Glaſs of Wine and Water upon the Table of the Dining- room. | 
Ihe Purſuer is therefore at a Loſs to diſcover, from what Part 
of the Evidence any Thing ee the Appearance of Reſtraint 
or Force, with reſpe& to the Defender, Surpriſe or Diſcontent 
upon the Part of Mrs Malcolm, or her declaring a Diſlike, ex- 
cept on Occaſion of the Purſuer's ' Propoſal to conſummate the 
Marriage, can be gathered. Nay, Mrs Co/nan, who was not in 
the Secret of the Marriage, depones to a Part of a Converſation 
ſhe overheard betwixt her Daughter Mrs Cameron, and Mrs 
Malcolm; and particularly, That ſhe heard Mrs Malcolm ſay, 
What would they be at? now they are ſure enough of one another, 
and that's all they wanted; and when ſhe is of a proper Age, both 
her Perſon and Fortune would be his. Mrs Cameron ſwears to 
that identical Expreſſion, and explains the Occafion upon which 
the Words were ſpoke, viz, That the Purſuer having inſiſted for 
a Bedding that Night, Mrs Malcolm appeared to be in bad Hu- 
mour, complained he had broke Terms with her, and ſaid, 
What Good could ſhe expect from a Man who had broke his Pro- 
miſe the firſt Night? That the Purſuer endeavouring to excuſe 
himſelf, ſhe complained he gave her the Lye: That, to prevent 
further Conſequences, the Deponent carried both Mrs Malcolm 
and the Purſuer into the Drawing-room ; and then depones to 
the private Converfation betwixt Mrs Malcolm and her, in which 
the expreſſed herſelf in the Words deponed to by Mrs Co/nan. | 
But ſtrong as this is, the Evidence does not reſt here. Mrs 
Coſnan alſo depones, ſhe heard no Scuffle, Noiſe, or Cries, by 
Mrs Malcolm or her Daughter, that Night; nor did any of them 
complain to her of having received any Rudeneſs or Incivility 
in the Houſe. . Anne Jolinſton depones, That, in the Morning of 
the following Day, Mrs Malcolm ſent her with Compliments to 
Mrs Co/nan, Mrs Cameron, and the reſt of the Family, and to 
Inquire bow they did: That ſhe was ſent back a ſecond Time, 
on the Morning after the firſt, for a Skirt, and to pay Mr Co- 
meron's Servant ſome "Trifle he had laid out for carrying Mrs 


Malcolm's 


> 
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Malcolm's Baggage: That ſome Days after, Mrs Malcolm ſent 
the Deponent to deſire the Purſuer to come and ſpeak with her; 
which he accordingly did: That ſhe ſaw him ſeveral Times after- 
wards in the Houſe but never ſaw any Thing betwixt Mrs Mal- 
colm and the Purſuer but Civility and good Manners; and con- 
deſcends, that one Day he breakfaſted with Mrs Malcolm and her 
Daughters. OE RS Ck mw 
Nobert Scot, Servant to Mr George Buchan, who was then in 
Mr Cameron's Service, and Eliſabeth Ewen, Servant to Mrs Coſe 
nan, do both of them concur, as to the Terms of the Meſſage, 
with the preceding Witneſs ; and depone expreſsly to the Har- 
mony and good Humour with which the Parties behaved to one 
another all the preceding Evening. 1 85 


— 


Mrs Malcolm depones to the Purſuer's being frequently in her 
Houſe; though, unfortunately for her, ſhe is not only ſingular 
in moſt of the Circumſtances to which ſhe depones, but her 
Oath is diametrically oppoſite to the whole Strain of the reſt of 
the Proof; as the Purſuer ſhall have Occaſion to ſhow in his 
ſubmitting to the Honourable Court a few Obſervations upon 
TED F DET 
George Cooper, a Witneſs for the Defender, depones to the 
Purſucr's dining with Mrs Malco/m; to his dreſſing her Arm, 
which was uneaſy, as ſhe had been lately bled. And Anne 
Fohnſton depones to the Purſuer's being at other Times in Mrs 
Malcolm's Houſe; and particularly, That he drank Tea one Af- 
ternoon with Mrs Malcolm: That he filled the Tea-kettle; and 
failed in none of thoſe little Services with which Gentlemen are 
_ uſually honoured on ſuch Occaſionsns. 
But it is impoſſible to enter into a minute Detail of every Cir- 
cumſtance that is in Proof, and eſtabliſhes the Grounds of the 
Purſuer's Libel. The only Dubicty in the whole is, how to 
- account for Mrs Malcolm's Conduct; firſt, in the Encourage- 
ment ſhe gave the Purſuer; her behaving as his Confident, un- 
1 dertaking to propoſe, and bring over the Defender's Relations to 
1 | approve of the Marriage; her deviſing an Expedient to obviate 
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Mr and Mrs Thomſon's Objection from the Defender's Age; her 
diſguiſing the Purſuer and his Father's Circumſtances, as an In- 
ducement to obtain their Conſent, ſaying, Such a Match was 
not every Day to be catched; her Declarations, upon the 16th, to 
the Reverend Mr Foulis, both before and after the Ceremony 
was performed; her Converſation with Mrs Cameron, which 
was in part overheard by Mrs Conan ; her allowing the Purſuer 
to attend her home; her behaving civilly and politely to him; 
her ſending Meſſages of Compliments the next Morning; her 


ſending for the Purſuer himſelf, allowing him at different Times 


to breakfaſt, dine, and drink Tea with her and her Daughters; 
and yet, notwithſtanding of this deliberate Procedure, to encou- 
rage a Proceſs of this kind; to allow herſelf, in the Teeth of 
Evidence, and againſt moral and religious Duties, ro make a 
criminal Attack upon the Purſuer's and his Father's Life and Re- 
putation, by exhibiting a falſe Information to one of the Lords 
of Juſticiary, and applying for a Warrant to. apprehend them 
both. 1 $464 9 9 et! | 4 
Such Inconſiſtencies, and, the Purſuer will be forgiven to ſay, 
unmerited Acts of Cruelty, as they cannot tend to eſtabliſh a 
good Character, muſt neceſſarily invalidate her Teſtimony, and 
render her an unhabile and ſuſpected Witnels. __ h 
The Purſuer is forced to theſe Obſervations from abſolute Ne- 
ceſſity. It is with the utmoſt Concern he can think of laying 
even a juſt Accuſation againſt the Mother of his Wife: But the 
Circumſtances he has collected from the Depoſttions in Pro- 
ceſs, are ſo many inconteſtable Proofs againſt her, that the Pur- 
ſuer cannot, with Submiſſion, think her Oath, in ſo far as it 
ſtands ſingle, and is not confirmed by other Witneſſes, ought 
10 have any the leaſt Influence in directing the Opinion of the 
The particular Evidence of theſe ſeveral Facts ariſes from the 
Proof, whereof your Lordſhips have printed Copies; though, to 
avoid the unneceſſary Trouble of reading over and over the ſame 
Things, the Purſuer has rather cheſe to refer to the Proof, thap 
2 i | inſert 


G) 
inſert the Depoſitions at large. He will be forgiven to think he 
has made out, beyond all Cavil, not only the actual Celebration of 
the Marriage, but the previous Steps, ſuch as are ſufficient to 
ſhow the Abſurdity of the Defence, in fo far as it leans on ſup- 
poſing a premeditated Plot or Machination to impoſe a Marriage 
upon the Defender without the Knowledge or Approbation of her 
Mother. VF 
What falls next to be conſidered, is the Proof the Defender, 
or, more properly ſpeaking, her Adviſers, have endeavoured to 
bring, with reſpect to certain Arts and Force pretended to have 
been uſed ; firſt, In order to trepan; and, 2d/y, To concuſs 
the Defender into a Marriage; 3dly, As to the Way and Man- 
ner in which the Miniſter is ſaid to have performed the Office, 
and the Part ated by the Purſuer's Friends upon that Occaſion, 
by ſetting up and keeping the Defender by the Side of the Pur- 
ſuer, while the Miniſter uttered ſome Words from a Book; and, 
laſtly, With reſpe& to the pretended Manner in which ſhe is ſaid 
to have been compelled to put her Name to a Paper, meaning the 
Marriage-lines ; and then that the Purſuer and his Aſſiſtants 
endeavoured to take off the Defender's Cloaths, in order to put 
%%% m ² ↄ NR er tie mor . 0. 
Theſe are the Facts the Defender, or her Adviſers, have taken 
upon them to affirm, on which their Defences are ſaid to reſt: 
Firſt, That no Marriage was celebrated, or Conſent given by the 
Defender. 24h, That, by the Law of Scotland, the Defender, 
by reaſon of her Nonage, being only twelve Years and five 
Months old, was incapable to enter into Marriage. 34, That, 
although twelve were the legal Age, yet it was competent for 
the Defender yet to reſile and reiract her Conſent, if ſne had 
ever given any, the Marriage not being completed by Conſum- 
mation. And, 4thly, That, in the preſent Caſe, ſuch Fraud and 
undue Means were uſed in order to induce the Defender to 
give a Conſent, that even a Major might have been reſtored. 
Ihe Purſuer, though he might ſafely reſt the Concluſions of 
his Libel on the Proof he has already adduced, whereby the 
1 A 8 Allegations 
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Allegations that are affirmed in the Defender's Name, (for he 
never can allow himſelf to believe they come from her), are 
diſproved. in every material Circumſtance ; yet he will beg the 
Indulgence of the Honourable-Court, to make a few Obſcrva- 
tions upon the Proof that has been adduced by the Defender, 
as the Proof applies to thoſe particular Article. 
In the firſt Place, It will occur to your Lordſhips, the Pur- 

ſuer has brought the moſt pointed poſitive Proof how the Viſit- 
ing began betwixt his Father's Family and Mrs Malcolm. The 
firſt Invitation came from her at Dr Taylor's Houſe ; and ſhe 
and her Daughters paid the firſt Viſit at Tinnaird. This is de- 
poſed by Mrs Cameron, Miſs Annie Cameron, and Miſs Jeanie 
Coſnan., Their Teſtimony. is confirmed by the Oath of Miſs 
Feanie Grant, one of the Defender's own Witneſſes; who de- 
pones, She made two ſeveral Viſits at Kinnaird, with Mrs Mal- 
calm and her two Daughters. And Mrs Malcolm has been forced 
to admit it in her own Oath, though ſhe tells an idle Story of a 
Cock and Bull, which no body but herſelf appears to remember 
a Word of: Ar the ſame Time, that, whether this circumſtantiate 
Converſation: be true or falſe, | it imports nothing; ſince it is ad- 
mitted, in Fact, Mrs Malcolm paid the firſt Viſit to Mrs Came- 
ron; and that it is alſo. in Proof, ſhe ſeemed. more willing and 
anxious to continue the Correſpondence, than Mrs Cameron. 
2dly, Your Lordſhips are prayed to attend to the Proof of Mrs 
Malcolm's Fondneſs of the Purſuer. It was too obſervable to 
eſcape the Notice of thoſe who ſaw them together. Miſs Jeanie 
Grant depones, That Mrs Malcolm appeared. to be very fond of 
the Purſuer ; and that the Purſuer and Defender appeared to be 


very fond of each other. 


Robert Mein, who was employed to work in the Houſe of 
_ - Lathriſk, in October 1754, condeſcends upon particular Inſtances 
which made him have the ſame Notion with. reſpe&t to the Par- 
ties. He ſays, He has often heard Mis Malcolm preſs the Pur- 
ſuer to ſtay all Night: That the Defender kept the Key of the 
Stable, and would not allow him to take out his Horſe,” _ 
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he inſiſted upon going home, as his Father was to ride next 
Day upon the Horſe he then had with him. Nay, the Witneſs 


depones, That he took Occaſion to aſk Mall) Hay, Mrs Mal- 
colm's Gentlewoman, what brought the Purſuer ſo often to Lath- 
riſk; and that her Anſwer was, That ſhe believed he was in 
Courtſhip of Miſs Jamie Malcolm. © bans 5 br 25. 
Many other Witneſſes, particularly Mrs Cameron, Miſs Annie 
Cameron, Miſs Jeanie Coſnan, and Robert Scot, give the ſame Ac- 
count. The Letter referred to, is written Evidence of the Fond- 


neſs, with the other Evidence the Purſuer has already had Occa- 
ſion to notice in the preceding Part of his Information. But, 


3tio, Has the Defender been able to condeſcend upon a ſingle 


Circumſtance, or Fact, from which Fraud or Deceit can be in- 


ferred ? Was not every Step previous to the Marriage, open 


and avowed ? Was there any Attempt to trepan the Defender, or 


her Mother, on the Part of the Purſuer's Relations? In what 


Part of their Conduct did they expreſs a Solicitude to gain Mrs 


Malcolm into a ſtricter Tie of Intimacy with themſelves, or Af- 


fection to the Purſuer? Did they court her Company? pay two 
Viſits for one? or take any other Way to ſeduce her, or her 
Daughter, into an Alliance? If nothing of this kind can be 
pretended, how idle and trifling muſt it be, to make general In- 
ſinuations that have no Reality or Truth in them? But if, on 


the other hand, all the Fondneſs proceeds from Mrs Malcolm; 


if ſhe has encouraged and preſſed the Defender to appear fond of 


the Purſuer; if either of them have made Preſents to the Pur- 


fuer ; if his Friends rather ſeemed to ſhun than to court an In- 
timacy; what muſt be your Lordſhips Opinion, unleſs that Mrs 


Malcolm was the Seducer, and had formed a Project for bringing 


about-a Marriage betwixt the Purſuer and her Daughter, idly 
believing, as comes out upon the Oath of Mr Thomſon, the Pur- 
- fuer to be a Fortune that was not aways to be catchedb(?õ 

- , Theſe Things he does not inſiſt ſhould be taken upon his 
Word. Your Lordſhips can only judge: from the general Scope 
and Complexion of the Proof. Who was it that preſſed Mrs 


Malcolm 


. : * 


Malcolm and Mrs Cameron at Kinnaird, their coming in Company 
to Edinburgh? who was it that altered their former Reſolutions 
as to the Day of ſetting out? who was it that made the Preſent 
of the Shell, or gave the Purſuer the Ring fer with the Defender's 
Hair? or who is it that can believe the ridiculous Tale, as if that 
was a proper Preſent to make the Purſuer for blooding Miſs Emi- 
lia? Let theſe Queſtions be anſwered, by appealing to the Proof. 
Why did not Mrs Malcolm and her Daughters leave Lathriſk at 
the ſame time with Miſs Cameron and Miſs Coſnan? why was 
there ſo much Uneaſineſs for the Purſuer's not being at Lathriſk ? 
Was this a Plot of the Purſuer's to trepan the Defender ? or was 
her going ſo often out to look for him on the Morning of the 
16th, a Scheme or Engine of his? This cannot ſurely be pre- 
tended ; and yet, if the Oaths of Witneſſes are to be credited, e- 
very one of theſe Queſtions are to be anſwered in the Affirmative, 
as Matters of Fact that truly exiſted. _ n ther 
As it is admitted Mrs Malcolm knew of the Purſuer's Fondneſs 
to her Daughter, it will hardly be believed the Defender could 
have been more ignorant. Where then was the Danger or Mean- 
ing of a Plot, when all Parties were fully on their guard? Had 
the Mother or the Daughter been ſo extremely apprehenſive, why 
accept of Mrs Cameron's Invitation to drink Tea? why, when 
ſhe ſaw the Miniſter, and knew the Intent of his coming, not 
offer to go away? why did ſhe not complain to Mrs Coſuon, 
whoſe Character and Situation could give her no Reaſon to fu- 
ſpect her to be acceſſory to a Plot? why not alarm the Neigh- 
bours? as the Purſuer has never heard it a Doubt, that Mrs Mal- 
colm can be loud upon Occaſions; the more eſpecially that Mrs 
Margaret Balfour lived in the Door immediately below, and that 
Mrs Malcolm uſed to viſit this Lady as'a Relation of her Chil- 
drens : Or, as Mrs Coſnan lives in a third Story of a Houſe looking 
to the Street, why not open a Window, and give the Alarm, if 
nothing elſe would do? Or can it be believed, fo many People of 
Credit would deliberately form themſelves into a Band of - Mif- 
creants to have aided the Purſuer's Purpoſe, in hopes, by Perjury 
EL 0 8 þ and 
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and Deceit, to conceal their Gailt, and give the Purſuer a Wife a- 
gainſt the Rules of Chriſtianity, and the Law of their Country? 
Or what Ingenuity can figure a Temptation ſufficient to prevail 
with the Purſuer himſelf? It is not yet pretended there is any 


Inequality in Circumſtances,” or that the Defender is ſuch a For- 


tune as to induce a Man to engage, not only himſelf, but a 
Number of Acquaintances, who are not linked to him by the 
Ties of Blood, or ſtrong Connection, to imbark in ſo dangerous 
and raſh an Enterpriſe. So that every Circumſtance corroborates 
the Folly and Abſurdity of this pretended Force. Mrs Malcolm 
herſelf makes the Defender's Fortune about L. 1500, and no 

The Purſuer begs Pardon for having dwelt ſo long in detecting a 
Calumny that is void of all Probability, and leans upon the ſingle 


Teſtimony of Mrs Malcolm, and her Daughter Emilia, who were 


received cum nota, and of whole Credibility the Honourable 
Court are yet left to judge. They depone to many Facts that 
are flatly contradicted by a Cloud of Witneſſes, and in fo far can: 


not be believed. 


It is no Queſtion in the Law of Scotland, Whether Witneſſes 
that are inhabile in reſpect of Relation or Blood, ought to be re- 
ceived? The general Rule is for the Negative; though the Pur- 
ſuer admits there are ſome Exceptions; and particularly in the 
Caſe of clandeſtine Marriages, near Relations have been admitted 
to prove a Marriage, in reſpect it is juris divini, and cannot be 


altered by human Laws. There are other Exceptions in occult 


Crimes. But yet all theſe Exceptions tend to eſtabliſh the general 
Rule, as the Purſuer pleads it, viz. That the Defender's Mother 
and her Siſter are unhabile Witneſſes, and ſuch as cannot be re- 
/ /7⅛²é-ĩmmftd,d ⁵ð ⁵⁵Ä0ĩTT—-ñu— 
Nor does it occur to the Purſuer, that however competent it 
may be thought, in reſpect of Cuſtom, to admit Relations to prove 


a Marriage, any Argument can be drawn from that to the preſent 
Caſe; as no ſuch Cuſtom can be appealed to, where the Queſtion is 


not to eſtabliſh, but to annul a Marriage. In ſuch Caſe the Rules 
of Law muſt determine the Hability or Credit of the Witneſs ; 
. and 
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and conſequently neither Mrs Malcolm nor her Daughter Emilia 
can have any Credit given to their Teſtimony. | 
At the ſame time the Objection is yet ſtronger againſt Mis 
Malcolm; for that, by deviſing and exhibiing a falſe Information 
to the Lords of Juſticiary, ſhe has made herſelf a Party, and can- 
not be a Witneſs in her own Cauſe : For if her Information ſhall 
be proved to be falſe, has ſhe not ſubjected herſelf to Damages to 
the Purſuer or his Father? How then can ſhe be believed, when 
the Tendency of her Oath is to ſupport the Truth of the Facts 
laid in her Information, and relieve herſelf at the Hands of Mer 
Cameron: e + STM en HH IOb 
_ 2dly, Giving, but not granting Mrs Malcolm might be received; 
yet the Queſtion turns upon the Degree of Credit to be given to 
her Oath. In this View the Court will carefully attend to the 
Proof. If ſhe has taken upon her to be ſingle or ſingular in her 
Teſtimony, would it not import an inverting of the known and 
eſtabliſhed Rules of Evidence, to add a greater Degree of Credit 
to the Oath of an incompetent and inhabile Witneſs, than to 
thoſe other Witneſſes who have been examined, and contradict her? 
Theſe Obſervations will naturally occur to the Honourable 
Judges; and the Application ſtrikes at firſt Sight. Mrs Malcolm 
contradicts what Mr Thomſon and her own Siſter have deponed, 
with reſpect to her expecting Letters from London, which would 
at once put an End to the Affair, meaning the Purſuer's Marriage. 
_ 2dly, She is ſingle in every Fact and Circumſtance” that ſhould 
have happened at Mrs Co/nan's the Night of the Marriage. She 
ſwears to a pretended Force, that is inconceivable and abſurd; to 


Threatenings uſed'by the Purſuer to force her and her Daughter 
do agree to the Marriage: That whilſt he went for the Miniſter, 


| he committed the Cuſtody of the Defender to his Father and 


— Miſs Sally Cofnan: That Mrs Cameron, to take the Deponent out 


of the Room, feigned as if her Daughter Emilia was like to diſ- 
tract upon account of her Abſence : That ſhe diſcharged the Mi- 
niſter, at his Peril, to marry the young Folks ; for that if he did, 

he ſhould ſuffer for it: That ſhe renewed her Threatenings to 


— 


TH) 


the Miniſter, if he offered to write or ſign Marriage-lines : De- 
nics ſhe drunk a Glaſs of Wine to the Miniſter or Company, la- 
luted or wiſhed them Joy: That the Defender was crying bit- 
terly for the Injury ſhe had received; and that the Purſuer vio- 
lently ſhook Mrs Malcolm by the Shoulders, ſo that ſhe thought 
he had not left a Joint of ber whole Body in its Place: That, in 
going away, the Purſuer attempted to draw the Defender from her, 
on which Occaſion ſhe gave three great Cries : That at the Stair- 
foot they alſo attempted to wreſt her Daughter from her; but 
that ſhe puſhed her into the Chair, and heard the F ather lay to 
the Purſuer, * By God ſhe has nicked us.“ 

Theſe are a Part of the Facts the Purſuer has ſingled out, 
becauſe there were other Witneſſes preſent, who prove every 
one of them to be falſe; as appears from the Diſpoſitions 
in Proceſs, and more particularly, by the Oaths of Mr 7% 
Foulis, Miſs Annie Cameron, Mrs Chin, Miſs Sally and Miſs 
Jeanie Coſnans, Robert Scot, Eliſabeth Ewen, and "Allan Far- 
quharſon the Chairman. Such of theſe Witneſſes as were 
preſent at the Marriage depone, there was no Force, but every 
Thing went on with the greateſt Cheerfulneſs on the Part of 
the Defender and Mrs Malcolm; and fo alſo, at ſigning of the 
Marriage-lines, that Mrs Malcolm herſelf told Mr Feoulis how 
to write the Defender's Chriſtian Name, laying, ſhe had been 
called James after her Father. . 

The other Witneſſes give a particular and exact Deſcription of 
Mrs Coſnan's Houſe. They depone, there were Fires and Lights 
that Night in all the Rooms where Company had Occaſion to 
be: That it was impoſſible to ſpeak loud in one Room, without 
its being heard all over the Houſe. And they all depone, they 
{aw no Buſtle, or any Signs of ill He and Diſcontent. 
They are equally poſitive, there was no Noiſe or Cries. And con- 
ſidering how circumſtantial an Evidence negative this is, it affords a 
moral and legal Certainty, Mrs Malcolm has been greatly miſta- 
ken in theſe ſundry Particulars of her Oath. Allan Farguhar- 
fon depones, Mr Cameron of Kinnaird handed one of Mrs Mal- 
colm's Daughters into the Chair with her Mother, and then bid 
her 
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ber Good. Night, in- 4 * ana: mannerly Way: That he 
heard nothing betwixt Mrs Malcolm and Mr 1 but the 
uſual Compliments on wiſhing one another Good Night: That 
he was ſo near them, that they could not have faid any Thing. 
to one another, but he muſt have heard them: That he did not 
hear Mr Cameron ſay any Thing at all to the Purſuer; and is 
ſure if he had, he (the Deponent) muſt certainly have heard it. 
Ih ns therefore ſubmitted, what Credit ſhould be given to this 
unhabjle Witneſs, when. every Thing ſhe ſwears, that could fall 
under the Knowledge or Obſervation of other Witneſſes, who. 
| were liable to no Exception, and cannot be preſumed to be at 
all biaſſed, as they were not even in the Secret of the Marriage, 
is flatly contradicted by their Oaths. 

It is hardly neceſſary to notice the other Circumſtances i in Mrs. 
Malcolm's Oath ; which, though. not one bit truer than the reſt, 
are by no means to the preſent. Purpoſe ; ſuch as, the Purſu-- 
er's putting the Defender under the Charge of Mrs Cameron 
and Miſs Coſnan, whilſt he went for the Miniſter; For as they: 
have contradicted the Alledgeance ; fo it is ridiculous out of all 
Sight, and has only been. introduced to make way for an Ob- 
ſervation Mrs Malcolm was, at all Hazards, determined to have 
in her Oath, vz. that Miſs. Ceſaan ſhould. have ſmiled at-Mrs 
Malcolm's Anguiſh, laying, it was needleſs. to think of perſua- 
ding them to ſtop, at it was the Trick of a Higblandrr. 

The Defender's Doers were wiſe enough not to carry the 
Contradiction through every Syllable of her Oath; and there-- 
fore forbore to aſk this Queſtion of Miſs Coſnan. The Purſuer 
could not poſſibly dream of it ; and therefore aul not, as Mis 
| Coſnan was examined. before Mrs Malcolm. | 

She alſo ſtands ſingle in the Force committed upon herſelf; 1 
though vnhappily that cannot be true, unleſs the Court ſhall. 


ſuppoſe the Situation of the Houſe to be other than all the Wit- 


nefles have depoſed, and may be ſeen at this Hour. The Kitchen 
is. unfortunately ſituated betwixt the Dining-room and the Back- 
room; and conſequently the Servants, and ſuch. of the Family 
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As had Occaſion to be going through the Houſe, muſt have 
heard the Defender's Cries in the Back-room, at leaſt as well, if 
not better than Mrs Malcolm.” And if your Lordſhips ſhall not 

alſo ſoppoſe Mrs Coſnun, a Lady of <xenjpidly. Character, _ 
young Ladies ber Daughters, and the reſt of her Family, 

| RY forgot all Notions of Modeſty, as well as Compaſſion, o& 
which, till now, they were never impeached; it is incredible to 
think, one or other of them would not have relieved Mrs Malcolm 
from the Captivity in which ſhe was held by Mr N and 
Protected even the Virtue of her Breaſts.  _ 

Their timely Aſſiſtance muſt have baniſhed ber F. ears. Shs 
wauld have had no Occaſion to threaten, as ſhe ſays, to jump 
the Windows; nor would ſhe have forgot there-was Fire and 
Candles that Night! in the Dining- room, though ſhe has ſuppo- 
poſed the Room to be dark wherein Mr. Cameron made che tu- 
rious Attack upon her Breaſts. HY 

From this Analyſis of Mrs Malcolrr J Oath, it Hardly. can be 
4 Queſtion, whether it ought to be more credited in Circum 
ſtances to which no other Witneſſes have been examined, viel 
the Honourable” Judges ſhall give implicit Credit to that cutids- 
Particular, wherein the [wears, that ſay what ſhe would, as the 
had no Witneſſes t to concur, the Purſuer told her,; he and his 
Witneſſes were determined to ſwear againſt her. This is indeed 
the moſt infallible: Device, for a Witneſs to overcome, not otily 
the Objection of Singularity, but of Contrariety to other Witnoſ- 
ſes; if the Witneſs can make the Tale to be believed. But un- 
happily the ſame Obje ection that rejects the Credit of her Oath 
in other Particulars, „ ppllks here. with double Force. © She is 
Jingle as to the Purſuer s having ſaid ſo; and the Character of ; 
the other Witneſſes will not let! it be believed, they had Entered 
into ſo impious a Bond of Perjury. 

Wbat is next to be conſidered, is - ONS Cpnderfitieone | 
to Which Mrs Malcolm ſwears, betwixt Miſs Annie Cameron and 
her, the Morning after the Matfiage, and the T reaties ſhe Was 
carrying on with the Purſuer and bis Father, to deliver up the 


Marriage-lines. 
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In the firſt place, The Purſuer may reſt upon an abſolute 
Denial of every Circumſtance, and that her Oath is by no means 
probative. But, 2dly, E/to it were true, it would be no De- 
fence againſt the Purſucr's Declarator. The Validity of the Mar- 
riage docs not reſt on the Prefervation of the Marriage-lines * 
And it is ſurely a new Doctrine, to annul a Marriage which has 
been once fairly and regularly performed, by the Parties agreeing 
to deſtroy the Lines. Your Lordſhips know too much of the In- 
ſtitution of Marriage, of the ſolemn Ae of the Contract, to de- 
termine it can be annulled, or the Oath of God can be lawfully 
broken, if the Lines, or the written Declaration of the Parties 
and Miniſter, of the Truth of the Fact, ſhould be loſt or de- 
ſtroyed. And therefore, ſuppoling every Circumſtance to which 
Mrs Malcolm has depoſed, after the Celebration of the Mar- 
riage, to be ſtrictly true, it is immaterial to the prefent Queſtion, 
viz, whether the Parties were lawfully married or not? If it 
appears they were, your Lordſhips muſt ſo declare: For ſurely 
it cannot be a Queſtion, that where a Marriage is once declared, 
the Contract can be diſſolved by ſuch ſort of Proofs or Facts as 
come out by Mrs Malcolm's ſingle Teſtimony, in certain Treaties 
or Communings betwixt her, the Purſuer or his Father; though 


theſe are not true, nor probable. ee. 
The Purſuer was frequently in Mrs Malcolm's Houſe ; and it 
was but a poor Expedient to raiſe a Clamour, by taking private 
Lodgings, and forfaking her own Hovſe. * Or can any Streſs be 
laid upon what ſhe depones, that the Purſuer came to her Houſe, 
ſat down to Dinner, at other Times to Breakfaſt, and at other 
Times drank Tea, without any Invitation from her? That ſhe 
did not help him at Table, or till Mr Cooper deſired to allow 
the Purſuer to untie the Bandage of her Arm? Is it poſſible to 
figure what this has to do with the Marriage? Or is it conſiſtent 
with the Tale ſhe tells of the Force committed upon her and her 
Daughter? But Mr Cooper, the Defender's own Witneſs, explains 
this Part of her Oath. | He depones, That he obſc ved a 
Drineſs upon the Part of Mrs Malcom towards the Purſuer, 
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which he particularly remarked, as he did not hear Mrs: Ml. 
colm inquire for his Father, or any of his Family, though this. 
Deponent knew there had been a great Intimacy betwixt Mr 
Cameron's Family, and Mrs Malcolm's: That Mrs Malcolm did“ 
not offer at Dinner to help any of the Company: That the 
Deponent aſked the Reaſon of this at Mrs Malcolm; who, he 
thinks, anſwered, that ſhe had not Hands; plainly alluding to her. 
Arm, which ſhe complained was fore, after being, lately blood- 
ad. And as to the Reſerve, the Witnefs depones, That upon. 
9 the Purſuer's ſpeaking to Mrs Malcolm, or her Daughters, they, 
| anſwered. 1 | 1 | 3 5 . 5 5 | 
| Thus- the Purſuer has, he believes, gone more minutely - 
through the Defender's Evidence, in ſo far as it leans upon her. 
Mother's Oath, than was neceſſary to the Cauſe. But as it is. 
uncertain; how: far the Humour of the Parties may incline to. 
carry the Diſpute, the Purſuer was willing to have every Cir- 
cumſtance explained, and ſet in its true Light. What further 
remains to be confidered, are the Oaths of Miſs Emilia Mal- 
colm and Mally« Hay. But as neither of theſe have faid any. 
Thing with -reſpe& to the Marriage itſelf, it does not occur, 
that, though they ſhould be fuppoſed to be habile Witneſſes, and 
altogether free - of Blas or-Partiality againſt the Purſuer, it 
could affect the Declarator-of Marriage. 
The Honourable Judges cannot have forgot the Appearance of 
theſe two Witneſſes. The firſt the Purſuer makes no Difficulty: - 
tg confeſs appeared in ſo odd a Light, that his Doers did not think 
themſelves at Liberty to put any Queſtions to her. The Oath it= 
ſelf, it is true, reads well, may be underſtood; yet it will not be. 
forgot the Manner in which it was emitted. For this Reaſon, 
joined to the Notoriety of Mifs'Emilia's Weakneſs of Underſtand» - 
ing, the Purfuer was forced to move an Objection, which lies in 
Procels : And though he was-over-ruled by the Court, as he be- 
| | lieves by being too late in moving the Objection; yet it muſt 
have its due Weight in judging of the Import of her Oath. 
The Objection is of ſuch a Nature, as no Man could have thought. 
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of making to a Witneſs /ciens et prudens; and at this Hour he 
could peril the Cauſe on Miſs Emilia's Capacity to dictate one Half- 
page of her own Oath, or to anſwer any other than the moſt - 
common chit-chat Queſtion with Propriety and Precifion : There- 
fore, as the Purſuer can by no means pals from the Suggeſtions - 
in his Objection to Miſs Emilia, which are notour to all her Ac- © 
quaintances, he cannot allow - himſelf to think the Honourable 
Judges will lay any Degree of Weight on her Teſtimony, ſince it 
is yet entire, Miſs Emilia having been received and examined cum 
uota. © e ERA EE * 
The Witneſs ſets out with a Chain of minutiæ, that of itſelf fur- 
niſhes another ſtrong Objection to the Oath. The Circumſtances 
are ſuch as muſt have eſcaped the Obſervation of every Mortal 
who had no Suſpicions to keep alive their Attention; and all 
Lawyers have agreed, a Witneſs: in theſe Particulars going too 
minutely to work, forfeits every Degree of Credit. It is in Proof, 
Mrs Malcolm herſelf deſired every Thing ſhould be concealed - 
from her Daughter Emilia, who ſhe: {aid could keep nothing. 
She was always conſidered as of a low Degree in point of Under- - 
ſtanding; ſo that it is truly unhappy, . the Defender's Friends 
ſhould have thought of adducing ſuch a Witneſs to ſupport a very 
improbable Tale. Bur, more particularly, laying aſide thoſe - 
trifling Circumſtances with which her Oath is ſtuffed, fuch as © her 
« Mother's aſking if ſhe wanted any Thing; © her going once, 
. twice, or thrice, out from one Room to another; what is 


it ſhe depones, that, by the moſt remote Inference, can tend tio 


diſprove a Marriage ? Might not Mrs Malcolm be in Tears leading 
the Defender by the Hand? Might not Mr Cameron call out her 
Mother, and yet the Defender and Purſuer have been regularly 
and fairly married? But it is unhappy the Witneſs ſhould have 
been perſuaded to depone to her Mother's crying out juſt three 
Times; to the Purſuer's «© puſhing Mrs Malcolm away, and laying 

* hold of the Defender; to Mr Cameron's ſaying, « By GOD 
«:we are nicked, and her never having obſerved any Fondneſs 
« betwixt the Purſuer and Defender; ſince theſe are ſo many 
e Particulars 
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: Particulars contradicted by every ſingle Witneſs, Mrs Malcolm 
and Mally Hay alone excepted, under whoſe Tuition and Care 
Miſs Emilia has continued from the Day of the Purſuer's Mar- 
Triage to her Compearance and Examination in Court. What In- 
_ fluence that Circumſtance may be preſumed to have had upon her 
Memory, is humbly ſubmitted, though the Purſuer believes it 
will not greatly add to the Credibility. © 


The only other Witneſs is Ma/ly Hay; againſt whom it is ad- 
mitted the Objections to Miſs Emilia, in point of Weakneſs, do 
not apply. But this Witneſs, through the whole of her Exami- 
nation, betrayed ſo ſtrong and palpable a Bias againſt the Purſuer, 
and has been ſo flatly contradicted in many-Particulars by the o- 
ther Witnefles, that the Purſuer cannot think her Teſtimony is 
worth a. Halfpenny to either Side of the Cauſe. She depones, 
; She never obſerved any Fondneſs betwixt the Purſuer and De- 
fender. And yet Robert Mein ſwears, „She told him at La- 
e thriſk, that ſhe believed he was in Courtſhip with Miſs Jamie 
Malcolm.“ She depones, That Anne Johnſton told her, a 

„ Meflage had come at Eight at Night, that Mrs Malcolm was 

ce come to Town, but was not to be at home that Night: That 

upon this Meſſage ſhe and the other Servants went to Bed at 

« the uſual Time, and was awakened by Mrs Malcolm's comin 

„ « home.” Yet Anne Johnſton, who is the Perſon ſaid to have 

Ed feceived the Meſſage, deponcs poſitively, it was to let them know 

„% Mrs Malcolm was coming home that Night: That Mally Hay 

«* was ſtanding near the Deponent, and ſo ſhe could not miſs to 

% hear the Meſſage. And there was no other Meſſage came to 

„ the Houſe that Night that ſhe knew of. Depones, She and 

% Mally Hay lay down in their Beds with their Cloaths on.” 

Which the Honourable Judges ſee is a very different Account 

from what Mally Hay has been pleaſed to give. At the fame 
time, it muſt be owned, it is much more probable ; ſince no 
Reaſon can be figured why Mrs Malco/m ſhould think it neceſſary 

to inform her Servants of her being come to Town, or that ſhe 
intended to ſtay out all Night. There were no Beds for them 
| 0 | at 
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dt Mrs Co/ſnan's; and her going home or ſtaying abroad, had ſure- 
ly nothing to do with the Marriage, which was performed much 
about the Time the Meſſage was delivered to Aune Fohnſton ; and 
conſequently it is hard to believe it ſhould have entered into any 
Mortal's Head to ſend ſo ridiculous a Meſlage. | 
But theſe are not the only Inſtances in which Mally Hay is 
contradicted by other Witneſſes, who may be ſaid, without Of- 
fence, to have diſcovered leſs Bias to either of the Parties: And 
particularly ſhe depones, the Purſuer appeared to be drunk, and 
could hardly ſtand ; whereas Anne Fohnſton depones, That ſhe 
lighted the Purſuer down Stairs, being four Stories high, and 
did not obſerve that he was any way touched with Liquor,” And 
this is confirmed by Allan Farguharſon, who “ depones, he did 
4 not think he was in the leaſt the worſe of Drink; and fo far 
as the Deponent could obſerve, being in the fore Part of th 
Chair, he came up the Street very diſcreetly.” 7 a9 
Which of the Witneſſes are moſt to be credited, muſt be left 
to the Judgment of the Court. But it is a croſs Circumſtance, 
that, in every Particular wherein Mrs Hay has taken upon her 
to differ with the other Witneſſes, ſhe ſhould always have leaned 
to the improbable Side. The Purſuer is not proved to have been 
abſent from Mrs Co/nan's the Evening of the 16th of December, 
but a ſhort Time that he was in Company with Mr Foulis. 
Where then is it poſſible to ſuppoſe he ſhould have drunk to that 
Exceſs? or where is the Probability that one, who is no Lover of 
Drink, ſhould, in Company with a Number of Ladies, and on- 
ly his own Father, get himſelf drunk on his Marriage-night? Or 
how conſiſtent is it with Mally Hay's Aſſertion, that the Wit- 
neſs ſhould have walked eaſily by the Side of the Chair, ſhould 
have attended the Ladies up Stairs, and yet diſcover, for the firſt 
Time, thoſe viſible Marks of Drunkenneſs to this ſingle Witneſs? 
or that the next Moment he ſhould again diſguiſe his Drunken- 
neſs, ſo as that Anne Fohnſton, who lighted him down Stairs, 
fhould not have perceived the leaſt Symptom of itt: 
It is therefore pardonable, on this Occaſion, to ſubmit a ow: | 
2:45 I 
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ral Remark, that applies to the whole Strain of the Evidence for 
the Defender, viz. That neither Mrs Malcolm, Miſs Emilia, or 
the laſt notable Witneſs, at any one Time, ſaw or heard as the 
other Witneſſes did who were preſent, and had the ſame Oppor-. 
tunities to ſee and hear; on the contrary, many Things are de- 

oſed by them, as falling under their particular Obſervation, 
which the other Witneſſes contradiet in the moſt circumſtantiate 
and direct Terms. And, more particularly, Mrs Malcolm is con- 
tradicted by a Cloud of Witneſſes in every Tittle of her Oath. 


Miſs Emilia ſwears critically to three Cries, and to the particular 
Words, By Gop, ſhe has nicked us; whereas nothing of 


this was heard by any of the other Witneſſes who were at the 
Time in Mrs Coſnan's, by the Servants who lighted them down 
Stairs, or by the Chairmen; though this laſt depones he was ſo 
near Mr Cameron, that it was impoſſible he could have ſpoke, and 
the Witneſs not have heard him. Nor is Miſs Hay, the Cham 
bermaid, or Governeſs, more lucky: She is contradicted by Ro- 
bert Mein in one Circumſtance; by all the Witneſſes who had 
Occaſion to ſee the Purſuer and Defender together, whether at 
Kinnaird or Lathriſk, in the material Circumſtance of their ſhow- _ 
ing no ſort of Fondneſs for each other; by Anne Fohnſton, in the 
third and fourth Circumſtances,. that is, of the Meflages, and 
the Servants going to Bed; and, laſtly, by Anne Johnſton and Al- 
lan Farquharſon, in her Deſcription of the Purſuer's pretended 
Drunkenneſs. But it is quite otherwiſe with reſpect to the Pur- 
ſuer's Witneſſes. They are uniform and ſteady, and very unlike 


Witneſſes who have been taught a Leſſon, as {wearing to Words 


or trivial Circumſtances, which are of no Significance in them- - 
ſelves, though they have. a bad Appearance, and muſt go far to 
—_ the Credibility of every Witneſs. who. is ſo minutely parti- 
eular.. __ TELLS No ates he”. 

Nor can the Confequence of theſe Contrarieties be confined to 
the rejecting the Teſtimony in the Particulars wherein the Wit- - 
neſſes are thus contradicted; it muſt go fo far as to render every 


other Part of their Oath equally ſuſpected, and deſtitute of Credit. 


The 
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Phe Purſuer knows no Rule whereby to- eſtabliſh the Credit 
of a Witneſs in one Particular, it he has loſt it in others; and 
therefore, in his humble Apprehenſion, no Circumſtances to 
which Witneſſes of this Stamp depone, although they cannot, in 
the Nature of the Thing, be contradicted by other Parole-evi- 
dence, will be taken on their Words, ſo as fidem facere judici. 
A Contradiction by different ſingle Witneſſes to different Facts 

and Circumſtances, is legal Evidence ſufficient to take away eve- 

ry Degree of Credit, in the ſame manner as in a Proof by Cir- 
cumſtances, many concurring, though only deponed to by ſingle 
Witneſſes, will be concluſive Evidence of the Fact. 
The Purſuer ſincerely regrets, Evidence which lies open to fo: 
many juſt Exceptions ſhould - have been adduced, eſpecially 

when the Facts they are called to ſupport is fo little to the Purpoſe. 
The Marriage ſtands unimpeached ; and, as a Contract of divine 

' Inſtitution, cannot be ſhaken by the idle Words of Witneſles, 
who cannot ſuggeſt, from their proper Knowledge, a ſingle Cir- 
cumſtance to contradict the convincing and legal Proof the Pur- 
ſuer has brought of the Defender's entering cheerfully into the 
Marriage. What therefore her Mother can mean, by deſiring 
to appear ſingle upon Record as to ſome Circumſtances; and next 
to being ſingle in others, is truly inconceivable. © Or wherefore 
the Defender's Doer ſhould inſiſt to have Mally Hay examined, 
that, by a Chain of Falſehoods, ſhe might beſpatter the Pur- 
ſuer's Father, when the Point they ſeemed to have in View has 
not the leaſt Connection with the Purſuer, alſo appears myſterious. 
However, they did inſiſt to prove, That Mr. Cameron had; many 
Days after the Marriage, though before Mally: Hay was cited to 
be a Witneſs in the Caufe, endeavoured to perſuade her to {wear 
to a Courtſhip and Concert of Marriage betwixt the Purſuer and 
Defender at Lathriſk; and that he offered to give her 100 Guineas 

to depone in thoſe Terms; and to take care of her in his own' 
Family, in caſe her ſo ſwearing, or her being with him, ſhould 
oOccaſion her to meet with any Uneaſineſs from Mrs Malcolm. 
This is the Sum of the Witneſſes Oath relative to Mr Came 


r 

ron. The Purſuer apprehended it was irregular to examine Wit- 
neſſes upon Points which had no earthly Connection with the 
Cauſe. If the Marriage had been void, or that it had been eſſen- 
tial to the Conſtitution of the divine Contract to prove a previous 
Concert, or a. Hponſalia de futuro, there might have been a Poſſi- 
bility ſuggeſted from Mr Cameron's Relation to the Purſuer. But 
as this is not the Raw, the pretended Offer muſt evidently appear 
a Fiction, to furniſh a wanton Pretext for going out of the com- 
mon Road, to attack the Character of a- third Party; though he 
was neither. Purſuer, Defender, or Witneſs. And therefore it- 
was the Purſuer objected to the Queſtion's being put, and ap- 
pealed to the Opinion, firſt of this Court, and next to the Lords 


of Seſſion, in the Caſe of Steedman.: But he had the Misfortune 


to be over- ruled; and the Purſuer, anxious to have the Cauſe at 
an End, acquieſced. - But now that the Oath is taken, he will be 


forgiven to obſerve, that, joined to the Ineredibility of his Fa- 


ther's making ſo ridiculous an Offer, is the Circumſtance of Mal- 


Y Hay's Refuſal. In the firſt place, It was ſwearing to nothing! | 


more than what Robert Mein depones ſhe had already told him at 


Lathriſk. 24ly, From-the Specimen, ſhe has given in other Parts 


of her Oath, without breaking the Rules of Charity we greatly 
doubt how far the would have deſpiſed the Offer. She has been 


contradicted in ſundry Particulars by other concurring Witneſſes: 
And as we can diſcover no good Reaſon for: giving her any De- 


ree of Credit, in competition with the concurring Teſtimonies! 


of other Witneſſes, we will be forgiven to object to her Veracity 
in this Circumſtance, as we have taken the Liberty to do' with 


reſpect to the other Parts of her Oath. i 
The Purſuer was purpoſing at that Time to bring his Decla- 


"7 


rator of Marriage; and therefore it would not have been crimi- 


nal to inquire at thoſe who were about the Family, what they 


knew of the Matter, in order to judge who he ſhould cite as 
Witneſſes. This he does not know to be a Matter of Offence; 


and more than this, his Father poſitively affirms did not paſs be- 


twixt Mally Hay and him, whatever Embelliſhments this forward 
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Witneſs may have idly fuggeſted to calumniate his Father. Nor 
can it eſcape Obſervation, with how much Caution Mally Hay 
Has conducted herſelf. She depones the Offer was made her up- 
on the Street, when Mr Cameron and the were walking together: 
That, upon coming to Miſs Anne Cameron's, his Father re- 
6 peated the ' Queſtions, but not a Syllable of the Offer; though, 
« in convoying the Deponent home, he repewed the ſame Offer 
© of L. 100; which fhe again refuſed.” So that it is impoſlible 
for the Purſuer to bring direct Evidence to prove the Fallity of the 
Allegation, as he has Jobs with reſpect to every ſingle Particular 
wherein Mally Hay has neglected to make uſe of the ſame Cau- 
tion. But how comes the Witneſs ſo far to yield to Mr Cameron's 
Importunity, as to go with him to Mifs Cameron's, or ſtay a Mo- 
ment after this open Attack upon her Conſcience? Does it not 
look, upon her own ſhowing, as if ſhe, expected to make better 
Terms? though in Truth the Purſuer acquits her of the Charge, 
as he knows his Father too well to believe one Word of the Offer, 
from the Benning to the End. 
Another Circumſtance the Purſuer will beg Liberty to-ſuggeſt 
upon this Evidence, as carrying alongſt with it evident Marks 
of Suſpicion.” She depones, as if Mr Cameron could. have believed 
he was unknown to William Lilburn, Mrs Malcolm's Servant, who 
attended her with a Lantern; and upon that Suppoſition ſhould 
have taken ber Promiſe of Secrecy; whereas it is impoſſible he 
could have thought a Boy who had Jived in the ſame Houſe: and 
Family with Mrs Malcolm from the firſt of their Acquaintance, 
and who he had ſeen but a few Days before at Leith, could be 
thought to have ſo ſoon forgot him. 
The ſame Witneſs has alſo deponed, That, "the Morning af- 
ec ter the Marriage, Miſs Cameron ruſhed into Mrs Malcolm s Bed. ; 
& room, and fhe (the Deponent) obſerved both Mifs Cameron and 
« Mrs Malcolm in Tears; and heard Miſs Cameron ſay, that there 
0 would be no more of i it; and that had not Mr Cameron been. 
e drunk, he never would have been ſo rude to a Lady. And 


* the Pen” heard alſo Miſs Cameron deſire Mrs Malcolm to 
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e be very ſilent; for that otherwiſe the Servants would obſerve, 
e that ſomething catraordinary had happened,” It will be difti 
cult to comprehend or explain the Meaning of this Part of the 
Oath; which is ſo general, as neither to point out the Perſon 
who was rude, -or the Lady that .had been offended, were ir 
not for a Part of Mrs Malcolm's Oath, which, it is preſumed, 
Mrs Hay wiſhed to corroborate. But when the Circumſtances 
are duly conſidered, the Purpoſe is by no means anſwered. Mrs 
Hay takes no Notice of the Defender or her Daughter Emilia's 
being in Bed with her Mother, or ſhedding Tears in Sympathy 
with her: And Mrs Malcolm forgets to confirm what Mally Hay 
depones, of Miſs Annie Comeron's weeping : And though both 
agree as to two Weepers, and no mor e, they unfor tunately dif- 
fer who the two were; that is, whether Mrs Malcolm and her 
Daughter, or Mrs Malcolm and Miſs Cameron. 2dly, Mrs Hay 
ſwears to Miſs Cameron's Words upon that Occaſion, viz. That 
| Mrs Malcolm ſhould be very ſilent, to prevent the Obſervation: of 
her Servants ; the other makes the Advice relate ſingly to her 
Tears. Moally Hay hears Miſs Cameron ſay, there would be no 
more of it; but Mrs Malcolm ſwears to a pathetic Deſcription of 
their great Diſtreſs, meaning the Purſuer and his Father, as they 
had endangered their Lives, and offering to give any Security, 79 
undo what had been done; with a great deal more to the ſame Pur- 
poſe. But what Probability there is in theſe different Accounts, 
and particularly that Mah Hay ſhould not have heard one Syl- 
lable of this long pathetic Diſeourſe, is humbly ſubmitted; or 
whether it is a Circumſtance that adds to the Credibility,” that 
they have hot thought proper to examine Miſs Aunie Cameron, or 


the Defender or her Siſter: For it is quite uncertain which of 
them was Mrs Malcolm's Bedfellow, as to one Iotta of this pre- 
tended Converſation; although Miſs Cameron was aſked, and de- 
poned ſhe went to viſit. Mrs Malcolm; at which ſhe ſwears their 
only Converſation reſpected © Mrs Malcolm's Complaint: of the. 
« Purſuer's not keeping Paction with her, ſaying it had been a- 
-«'oreed between them, that he ſhould not cohabit with her. 
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* Daughter the Defender for two Years after the Marriage; 
« and that nevertheleſs he had inſiſted for a Bedding, contrary to 
1 Paction.“ This is therefore real Evidence, that the Particulars _ 
to which Mrs Malcolm has, deponed, were altogether Fiction; 
and as ſuch it was prudently thought to be improper to make it 
any Part of Miſs Cameron's Examination. 3-8 
The Purſuer has now finiſhed his Obſervations on the general 
Strain of the Evidence. 'The Contrarieties in many Particulars, 
and the Improbability in other Parts of the Depoſitions emitted 
by the Defender's Witneſſes, has furniſhed ſpecial Exceptions, 
which are now before the Honourable Judges, and have ſwelled 
the Information to an immoderate Size. What yet remains is, 
to ſtate the Defences in Law: Whereby the Defenders: inſiſt, 
That ſuppoſing it is a Marriage de facto; yet it is void and inef= 
fectual; 1/7, As brought about by Deceit; and, 2h, As null, 

in reſpect of the Defender's Age, although — 


Jam matura viro, jam plenis nubilis annis. 


At leaſt, 3tio, That as the pretended Marriage was neyer comple- 
ted by Conſummation, it is yet competent for the Defender. to 
reſile, and retra& her Conſent, if ſhe had ever given any. 
With reſpe& to the 5 of theſe, The Purſuer will be for- 
given to ſay, he does not underſtand the Force of the Objection. 
It muſt now be admitted, that de facto the Ceremony of Mar- 
riage has been performed; and that there is ngo Proof of Force, 
or any other Act, to found a Nullity from the Authority of the 
Laws of God or Man: That it is a Contract of divine Inſtitu- 

tion, and binding both by the moral and the divine Law. It 
js one of the firſt Precepts given us by our Saviour, that whom 
God has joiued, let no man put aſunder : And this Maxim is uni- 
verſally adopted in the Syſtem of the Laws ef every Country. 
That it is brought about by Deceit, ate Words without any 
fort of Meaning: And the Purſuer appeals to the Proof, that 
no Arts or Machinations have been uſed by him, to obtain the 
PDefender's Conſent. 24h), Suppoſing the Purſuer had been 
guilty of the moſt fraudulent * yet that will not _ 
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the Martiage ; though the 3 Proviſions, that have beer 
made in conſequenee of the Marriage, may be reſtricted or an- 
nulled, in the fame Manner as any other Contract that muſt be 
regulated by the Law of each particular Country. The matrimo+ 
nial Rights, which are derived from the Laws, muſt be ſubſervient: 
to the Rules of the Law; but the Marriage cannot be broke 

through or diſſolved, unleſs in fo far as the Nullity can be in- 
ferred from the Laws of God. The neceſſary or legal Forms, 
or Manner of contracting or celebrating the Marriage, are alſo 
of human. Ioſtitution, and differ in different Countries. But 
thi Reaſoning. cannot be extended to the Marriage itſelf, as be- 
ng a 8 which does not receive its Inſtitution from human 

. 2 And therefore, though the Laws of different Countries 

bm inflicted Penalties. upon thoſe who marry without obſer- 
; the Forms or. particular Ceremonies the Law requires; yet 

it cannot be ſaid; that is a Reaſon: to break or diſobve the di- 

vine Contract. 

By the Roman Law, a Minor might be reſtored againſt. a hs 
falia, or a Promiſe de futuro : But the Reſtitution: was denied con: 
tra matrimonium jam contraclum, Voet. de ſponſ. $17. and tit. d 
minor. & 45. Yet. no Law in the World was more favourable 
to the Intereſt of Minors than it. Voet, in the laſt cited Place, 
has theſe Words: Deneganda inſuper, ex capite minoritatis, reſtitu- 
tio adverſus matrimanium; quippe omnis vite conſortium continet, ei 
indiuiduam ex. conjugum voto conjunitionem, adeoque fvorabilius eſt 
quam ut etatis obtentu reæſlveretur. The Reaſon. given by the 
learned Author againſt the Reſtitution in that Caſe, applies with 
equal Force to the ſuppoſed Ground which makes the firſt De- 
fence to the Purſuer's Declarator ; as it would be abſurd to leave 
Marriages on ſo uncertain and precarious a Footing, and put it 
in the Power of Parties, when they ſhould grow weary of each 
other, to patch. up 4 Proof of a enen Deceit in the Manner 
of-'bringia it firſt about, 

Nor is there Room to diſtin guiſh i in the Reduction: -For fink ; 
is the Nature and Tendency of the Defence, whether the Par- 
ties are minor or major.; for where dolus dat cauſam contractui, 
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a Reſtitution is competent to a Major as well as to # Minor. 
And therefore the Purſyer may eonclude, in anſwer to the fir/# 
Defence, That it has no Foundation in Fact; and, 24ly, Would 
be to introduce a dangerous Novelty in the Rules or Principles of 
With reſpe& to the /econd Defence, The Purfuer admits, that 
the Age of Conſent falls to be determined alſo by municipal 
Laws: For as the Marriage is a confenfual Contract, it depends 
upon the Law to fix the Time at which the Parties are preſumed 
to be. capable to Conſent; though the Writers of the Canon 
Law have an Exception, «6b: malitia ſuppleat ætatem. They have 
adopted another Maxim, and infer a Capacity to conſent from 
an Ability to conſummate. But whether ſuch is the Law of this 
Country, or no, as all our Writers maintain; yet the Power of 
adhibiting Conſent is univerſally allowed, without any Exception, 
from the ſuppoſed Abilities, to Males at the Age of fourteen, 
and Females at the Age of twelve. Such is the Opinion Lord 
Stair delivers, in p. 26. $ 6.; Sir George Mackenzie, tit. Mar- 
Triage, & 3.; the learned Author of the late Inſtitute, vol. r, 
book 1. tit. 5..% 26.; and © Erſkine, tit. Marriage. Nor does 
the Purſuer know one Author of a different Opinion, unleſs that 
Skene, occaſionally talking upon the maritagium, with reſpect to 
the Intereſt of the Superior, mentions fourteen to be the Age at 
which a Female may marry. But as to this; the Purſuer ſhall, 
by and by, take Occaſion to fubmit a few Obſervations, to ſhow | 
the Defender has mifapplied- the Authority, in endeavouring to 
make it the Foundation of his Argument. The ſame Age of 
fourteen in Males, and twelve in Females, is eſtabliſhed by the 
Rules of the Civil Law ; and particularly ib. 23. tit. 2. I. 4. where 
a Marriage is ſuppoſed, before the Woman's attaining; the Age 
of twelve, to be valid, and rendered effectual at that ge. 
Such is alſo the received Doctrine of the Laws of England, as ap- 
pears by Bacon, in his new Abridgment, vol. 3. fol. 119. His Words 
are, The Age of Conſent to a Marriage in an Infant Male, is 
. fourteen, and in a Female, twelve. After that Age an Writ, 


C7, 
known in the Law of England, de muliere abducta cum bonis virp 
lies to the Huſband. And if a Woman be nine Years old, the 
ſame Author ſays, .ſhe ſhall be endowed ; which can never be, 
but when there is a precedent Marriage. And, in like man- 
ner, the Wife ſhall have an Appeal of the Death of her Huſ- 
band. Nay, the Law goes fo far, as that if the Parties marry 
within the Age of Conſent, and die before the Marriage is a- 
voided, the- Law will not ſay it is null; and therefore gives the 
Dower and the Appeal. 5 „ 
The ſame- Point is eſtabliſned by Lord Chief Juſtice Hales, 
in his Pleas of the Crown, vol. 1. Hl. 17. and again in fol. 28. 
In the firſt of theſe, after obſerving how the Civil Law ſtood as 
to matrimonial Contracts; that the full Age of Conſent in Males 
is fourteen Years, and in Females twelve; that till that Age 
they are ſaid to be impuberes in the Civil Law; he adds, “And 
« with this alſo our Law agrees.” And the ſame Principle is 
again repeated in p. 28. „„ 

In other Countries, as Monteſquieu, in his Book De Jeſprit des 
Joix, vol. 1. book 16. chap. 2. ſays, Women are marriageable - 
« at eight, nine, or ten Years of Age.” Thus, though, in the 
Hotter Climates, they ſooner arrive to the Power of conſumma- 
ting the Marriage, or the Age of Maturity ; yet the Purſuer 
knows no Nation in the World, where the Ability to marry is 
ſuſpended beyond the Age of fourteen and twelve. Baron Mon- 
re/qineu, from Prideaux's Life of Mahomet, obſerves, he married 
Cadbyzia at five, and conſummated the Marriage at her Age of eight; 
and that in the hotter Parts of Arabia, and the Indies, eight is con- 
ſidered to be the marriageable Age; and that they frequently 

bear Children in the ninth. And ſo in the Hiſtory of the 
Kingdom of A/giers, they are frequently pregnant at nine, ten, 
and eleven. EY „ &. 

The fame Author refers to Bayle in his Criticiſm on the Hi- 
. tory of Catvini/m, that there was once a Law in England, by 
which Girls were allowed to marry at the Age of ſeven; though 
He juſtly condemns-the Law, as improper and unnatural, 
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be fourteen Years complete. 
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To combat theſe Authorities, the Defender has rectirred to 
Skene, voce Warda, whoſe Words are, That ſuppoſe a Woman 


of twelve Years of Age, by the Civil Law, may marry an Huſ- 


band, yet by the Law of this Realm ſhe: may not marry till ſhe 
In the firſt place, The Purſuer cannot agree, that Skene's O- 
pinion, however great his Authority, can per ſe prevail over the 


declared Opinion of all the other Lawyers of this Country, and the 
Practice of many Centuries. But, 2dly, Skene is not ex propoſito treat- 


ing upon Marriage, or Requiſites as to the Conſtitution and Effects 


of Matrimony, but upon the Caſualty of Marriage as peculiar 


to Ward, and fixing the Bounds of the Relation, in that reſpect, 
betwixt the Superior and the Ward Vaſſal. During the Minority 
of the Vaſſal in the Ward Fee, the Fee returned to the Superior, and 
continued in his Hands, during the Minority of the Male; and 


in the Caſe of the Female, till ſhe had completed the fourteenth 


Year of her Age. And therefore, according to this Authority, 


the Defender may plead an Incapacity in the male Vaſſal till his 


Age of twenty-one: For, by the Principles of the Feudal Law, the 
Ward Fee remained with the Superior, and the Heir-male of 


the Vaſſal was underſtood to be ſab warda of the Superior till 
his Age of twenty-one. - And there is no Rule to diſtinguiſh, 


or to ſay, that whilſt the male Vaſſal ſhall be at Liberty to 


matry before his Age of twenty-one, that the female ſhall be 
held as incapable to marry before the Age of fourteen complete. 


The Reaſon is the ſame in both Caſes, and proceeds from feu- 
dal Principles. Feus in the earlieſt Times were underſtood Gra- 
tuities, and held by military Tenure; therefore the Law in fa- 


vours of the Superior, lengthened the Time of the Ward to the 
Majority of the male Heir, and the plena pubertas of the female. 


The Feudal Law fixed upon that Age when the Heir was him 


ſelf fit to ſerve his Superior, and the other might reaſonably be 
expected to have a Huſband who could perform the military 
Services to the Superior. But has any Law declared, or has 
Skene given it as his Opinion, a Marriage was void and reſol- 


vable, 
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. if the male was under one and twenty, or the female 
under the Age of fourteen ? The ole. Conſequence of Skene's 
Opinion is, to give the Superior till the A « of fourteen,” to of- 
fer a Marriage to the female Vaſſal; but if, by marrying ſooner, 
ſhe limits the Time in which it was competent for the Superior- 
to chuſe for her, it has no other Effect than to intitle the Supe- 
rior to the doubt Avail ; but the Marriage itſelf ſubſiſts after 
the Female's Age of twelve; as appears from Ba Nur, tit. Mar- 

rage of Heirs, No. 109. and 110. 
em, Concerning Airis that ar within tourtene Zeirls of- 
6 Age, and ar led away, with-haldin or maryit be thair Freindis, 
« or ony uther, without Conſent of thair Over- lord, it is pro- 
% yydit, That quhatſumever laique Man beis convict thairof, he 
* cal pay the Retour of the Mariage to him that is ſkaithit thair- 
« by: And gif the Air be maryit,. his Bodie fall be tane and 
impreſonit, until he have recompenſit him that hes Entres thair- 
to, and farder, until he have maid datisfactioun for the Fault 
© committit be him to the King. . 2 
« Tem, Gif ane Air, beand fourtene Zeirie auld, or ne ü 
until his perfeit Age, marie without Licence of bis Over- lord, 
to defraud him of the Maritage, and his Over- lord offer him 
reſſonabill and convenient Mariage, without Diſparagement; 
then his Over- lord may hald the Landis pertening to the Air, 
efter his perfeit Age of twentie-ane Zeiris, ſa lang, that he 
may reſſave the double Valour of the Mariage, efter the Eſti- 
matioun of honeſt and lauchful Men, or efter as it has bene 
« offcrit him of befoir for the faid Mariage, without Fraud or 
Colluſioun, and efter as it may be provin in the King's Court.“ 
Thus, by the Statute Law of England, as well as by the Law 
of Scotland, there are certain Fines inflited, and at other Times 
Impriſonment, where Marriage has been gone about without re- 
gular Proclamation of Bans, or obferving the other outward 
Forms or Ceremonies of the Law: But can any thing be more 
ludicrous, or inconſiſtent with thofe Laws inflicting Fines and 


other Puniſhments, than from thence to argue the Marriage could 
itſelf 
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rae be totally avo 4060 Therefore the Purſuer will ſubmit the 
| Relevancy of 2 Defence, without further * to the 
Honourable Court. 
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The laſt Defence is fans upon the FOES REN ws a drange 


Principle, viz. That, to validate the r it is el - 


Pendel to conſummate. 
The Purſuer admits, nw be a ; Capacity to. n 


which the Law preſumes to be in Males at the Age of fourteen; 
and no Averment ſhall be received againſt that Preſumprion, in tlie 


'Gaſe of Minors, more than in the Cafe. of an ãdvanced Age; 
though, no doubt, there have been Inſtances, from natural 


Cauſes or Defects, both of Mem and Women at all Ages, who 
have been incapable to conſummate, and Where the Marriag 


e for 
that Reaſon; as hot anſwering thé great Cauſe of its firſt Tnffitu- 


tion, has been ſer afide. - Bos if the Vows and the Oath of God 
were lawfully taken, how it ſhould: be in the Power of either of 7 
the Parties to render them of no Effect, is a Doctrine that will 
hardly be relifhed in any Country where Chriſtianity 
nets of the Goſpel prevail. The Rule of Law's,” That conſenſus,- 


or the Te-. 


non coitits," facit We ene The ſacerdotal Bleſſing is imme- 


| 'diately anhexed to the Conſent, when adhibited iu facie ercleſiæ, 


or before a Miniſter, Magiſtrate; or other Officer, to whom he” 
Baw has committed the Power of Marriage. Phe after Confum- 


* 


mation is not at all de eſſentia of the preceding Contract. Such 

is the reeeived Opinion of the Roman Law, where the Comple- 
tion or Validity of the Marriage was not underſtood to depen 
on the Bridegroom and Bride's being put to Bed. Scævolu the 
Lawyer, lib. 24. fit. 1. I. 66. takes the Caſe, Whether a Preſent 
made to Cæjia anteunm in lomum dedatta fuit, is reducible as a 
 donatio inter uirum et uxorem'? His Anfwer is; That if the Gift is 
not ante atrimoniuni coutractum. QUOD 'CONSENSU N EL 
61rTuk, 104 valet” donatio. And in the fi- Mt Paragraph of the 
fame Law, alluding to the old Euſtom of the Romunt, he puts the 

_ following Caſe; which proves the gerietal Principle, That the 

n Was underſtood complete and effectual from. the Hour 5 


ndup- 


K-2 obe 


of the Celebration, and before it was conſummated: Virgini in 
| hortos deductæ ante diem tertium quam ibi nuptiæ fierent, cum in ſe- 
parata dieta ab eo eſſet, die nuptiarum, priuſquam ad eum tranſi- 
ret, et priuſquam aqua et igni arciperetur, (id eſt, nuptiæ celebren- 
tur , obtulit decem aureos :dono.:; Quæſitum eſt, poſt nuptias contracs 
tas divortio facto, an ſumma donata repeti. poſſit? Reſpondit, id 
quod ante nuptias donatum proponeretur, non poſſe (de dote ) de- 
-duci : Alluding to the Notion, that as Venus preſided over Mar- 
riages, ſo ſhe was alſo the dea hortorum. And in J. 15. de 
cond. et dem. Ulpian' puts the Caſe, Cui fuerit ſub bac conditione 
legutum, ſi in familia nupſiſſet, videtur impleta conditio ſtatim, atque 
data eſt uxor, quando nondum in cubiculum mariti venerit : nuptias 
enim non concubitus, ſed conſenſus facit, The learned Gothofred, 
in his Commentary upon the Law, though he propoſes a Query, 
Whether this deductio is to be underſtood completed, ſi in ma- 
7 riti hortos deductam, in ſeparata tamen diæta habitantem, antequam 
equa et igni die nuptiarum fit-accepta, an vero in mariti domum 
deductam? in which Doctors may differ; yet he agrees there 
can be no Queſtion that the Marriage is completed by the 
deductis in domum, in theſe Words: Ductam ego plane pu- 
taverim, ſi verbis de preſent! ducta fuerit, licet neque. in domum 
e mariti dedudta fit, neque cum eo concubuerit. And after ex- 
plaining the old Ceremony and Cuſtom of the Romans, he ſays, 
from Martian Capella 2. Philologie, Deus qui huic ſolenni dedu- 
ctioni præerat, domi Ducus dicebatur. From whence he concludes, 
that domum ducere, . evidently and plainly means, according to 
Plautus, Terence, and-leveral other Authors, uxorem domum du- 
cere. Voet allo, in his Title de Sponſ. affirms, that, by the Cuſtom 
of Holland, even a clandeſtine Promiſe is good, though no ſubſe- 
quent Commerce or Cohabitation had followed, but a fortiori 
where a Marriage per werba de prefenti had been rite performed. 
By the Law of England, Parties marrying under Age, and dying 
before they attain what the Law calls the Age of Conſent, viz. 
' © _, fourteen in Males, and twelve in Females, will be held effectual 
| to give the Wife her Dawer, and the Infant-huſband the . 
— | | | | : tc Y >. \ 
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teſy; yet no Cohabitation has enſued, or could, in reſpect of the 


Nonage of the Parties. By the Law of Scotland, the Purſuer does 
not know it has ever been made a Queſtion. And though ſome 


of the Doctors of the Canon Law have, the Purſuer believes, ra- 
ther by way of Amuſement, and as a Subje for ſcholaſtic Ar- 
gument, treated it as a Point which might admit of Diſpute ; yet 


the Defender will hardly ſhow an Inſtance where - ſuch Opinion 
has univerſally been received in any Country where Religion or 


good Policy is eſtabliſhed. But, 241, Whatever may be the 


Whim of a few metaphyſical Doctors, it muſt be allowed no 
ſuch abſurd Interpretation and Conſtruction of the Marriage-con- 


tract has ever prevailed by the Uſage of this Kingdom, where the 


eccleſiaſtical Canons have themſelves no Force, further than they 


are ſanctified by Practice. It is Uſage and Practice that make 
them binding; and in ſo far as they have not been admitted into 
Practice, they have not, at leaſt ſince the Reformation, been of 


Strength or Authority in Scotland. Ztio, The Doctrine as to the 


Eſſentials which conſtitute a Marriage, is accurately treated in 
the late In/titntes of the Law, vol. 3. Fol. 60. where the learned 
Author illuſtrates the Maxim, That Marriage is conſtituted by 


the mutual Conſent of the Parties before Conſummation, by the 


Example of Jeſeph the Huſband of the Blefled Virgin: Which, 
it is hoped, is ſuch an Authority as muſt prevail over a few . 
_ dogmatic Writers, in the Breaſt of every judex Chriſtianitatis. . 


And therefore, to conclude, As the Purſuer has brought the 
moſt diſtinct and unexceptionable Proof that ever was brought 1 in 


the Caſe of a diſputed Marriage; as he has alſo proved it was 


countenanced and encouraged by the Defender and her Mother 


before the Marriage itſelf was celebrated; that there is no Proof 


of its being brought about by Treachery or inſidious Practices; 


| that no Inequality, in point of Birth, Age, or Circumſtances, 


is inſinuated, as rendering the Marriage more advantageous or 
unequal to the one than to the other Patry; that it is not true, or 


5 offered to be proved, the Defender had objected to the bedding, 
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